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In accordance with the provisions of Article 16 (“Grievance Procedure”) of the 1999-2003 Agreement (Joint Exhibit 1) of the parties (hereinafter,“Union” and “State”) the undersigned was duly designated Arbitrator by mutual agreement of the Union and the State.  Hearing were held before the Arbitrator in Hartford, Connecticut on December 1, 2003, February 5, 2004, May 17, 2004, June 10, 2004, September 27, 2004, October 21, 2004, December 9, 2004, and October 27, 2005.   

The parties were accorded a full and fair hearing including the opportunity to present evidence, examine witnesses, and make arguments in support of their respective positions.  The parties filed post-hearings briefs and reply briefs, and the record was closed upon the receipt of their reply briefs on or about January 23, 2006.  At the request of the Arbitrator, the due date for the issuance of this Opinion and Award was extended by mutual consent of the parties to May 1, 2006.


ISSUES
The parties were unable to agree to stipulate to the Issues to be resolved by the Arbitrator.  

The Union proposed the following issues:

1.
Did the State violate Articles 4, 5, 6, 13, 38 and/or 40 of the P-5 Contract when it determined that an economic necessity existed for layoffs in 2003?

2.
If so, what shall the remedy be consistent with the P-5 Contract?

The State raised an arbitrability issue as follows:

1.
Is the instant matter arbitrable?

The State agreed with the Union’s proposed issues on the merits except its reference to Articles 5 and 6, claiming that references thereto, which were submitted in the second grievance filed, should not be considered arbitrable.

Upon consideration of the parties’ proposed issues, the record evidence, and the parties’ positions, the Arbitrator finds that the following issues fairly and appropriately frame the scope of the parties’ dispute:

1.
Is the instant matter arbitrable, including claims of violations of Articles 5 and 6?

2.
If so, did the State violate Articles 4, 5, 6, 13, 38 and/or 40 of the P-5 Contract when it determined that an economic necessity existed for layoffs in 2003?

3.
If so, what shall the remedy be consistent with the P-5 Contract?


RELEVANT CONTRACT PROVISIONS
Article 3 (“Management Rights”) of the parties’ 1999 to 2003 Agreement reads:

ADVANCE \d0

Section One. Except as otherwise limited by an express provision of this Agreement, the State reserves and retains, whether exercised or not, all the lawful and customary rights, powers, and prerogatives of public management. Such rights include, but are not limited to, establishing standards of productivity and performance of its employees; determining the mission of an agency and the methods and means necessary to fulfill that mission, including the contracting out of or the discontinuation of services, positions, or programs in whale or in part; the determination of the content of job classification; classification and pay grade for newly created jobs; the appointment, promotion, assignment, direction and transfer of personnel; the suspension, demotion, discharge or any other appropriate action against its employees; the relief from duty of its employees because of lack of work or for other legitimate reasons; the establishment of reasonable work rules; and the taking of all necessary actions to carry out its mission in emergencies.

ADVANCE \d0

Section Two. Those inherent management rights not .restricted by a specific provision of this Agreement are not in any way, directly or indirectly, subject to the grievance procedure.  (Joint Exhibit 1, p. 3).

ADVANCE \d0
Article 13 (“Order Of Layoff Or Reemployment”) of the parties’ 1999 to 2003 Agreement reads:

Section One. (a) A layoff is defined as the involuntary, non‑disciplinary separation of an employee from State service because of lack of work or economic necessity.

ADVANCE \d0

(b) Employees who have not attained permanent status in the classification in which the layoff is to occur shall be removed before any permanent employee.

ADVANCE \d0

Section Two. (a) For purpose of layoff selection, seniority shall be defined as accumulated service in the P‑5 bargaining unit.

ADVANCE \d0

(b) The Employer may designate certain persons as "key persons" within the agency. A key person shall be deemed to have greater seniority than any other bargaining unit employee who would seek to displace him/her under the provisions of Article 13(3), following layoff from another agency. A "key person" shall be bypassed by the lateral displacer, who shall displace the next, more senior person in that title, if one exists.

ADVANCE \d0

A "key person" may not be retained over another, more senior, agency employee, nor may the privilege be asserted against an employee with super seniority, under the Article.

ADVANCE \d0

The agency shall resolve any conflict(s) caused by competing claims for employees with rights asserted under this section and section (b), above. Agencies shall be entitled to the designation, based upon the following formula:

ADVANCE \d0Agencies with fewer than
ADVANCE \d02 key persons per year.

ADVANCE \d075 unit employees


ADVANCE \d0Agencies with fewer than
ADVANCE \d03 key persons per year.

ADVANCE \d0125 unit employees


ADVANCE \d0Agencies with 125 + unit
ADVANCE \d04 key persons per year.

ADVANCE \d0employees


ADVANCE \d0
No employee may be designated as "key" until that person shall have either one (1) year in the classification; or three (3) years in the job series.

ADVANCE \d0The agency lists shall be forwarded, annually to the Union; no later than April 30, of each year. The list may be changed for the next declaration period; but there shall be no right of .substitution (during that Contract year) unless the designee leaves the bargaining unit, or the employ of the agency.

ADVANCE \d0

The decision to designate or not, is deemed to be an exclusive managerial decision. No employee may grieve the Employer's decision to exercise said right; nor may an employee grieve the loss of designation as "key person".

ADVANCE \d0

Section Three.  No employee shall be laid 'off if any employee within the same class with less bargaining unit seniority is retained (subject to Section Two supra).
This provision shall not apply to Union stewards who are deemed to have the highest seniority in their classification.

ADVANCE \d0

(a) An employee whose position is to be eliminated who is not the least senior in his/her classification shall laterally displace the least senior employee in that classification in his/her agency who may then elect as follows:

ADVANCE \d0


(1)
To accept the layoff and exercise section 6 rights

ADVANCE \d0


(2)
To laterally displace the least senior employee in the classification statewide, or

ADVANCE \d0


(3)
To bump down within his/her agency pursuant to subsection five infra.

ADVANCE \d0

If the employee elects (3) above, that employee shall have an absolute right to the first agency vacancy in his/her former classification, in addition to and notwithstanding any of the other provisions of this article (See Section Six (e).

ADVANCE \d0

(b) Any employee displaced from his/her classification by exercise of Section Three (a) (2) or (3) supra shall exercise bumping rights as defined in Section Five, infra in the agency from which the original layoff occurs, if his/her employing agency cannot arrange to absorb the employee to be displaced.

ADVANCE \d0

Section Four. The State employer shall give an employee and the Union not less than one six (6) weeks written notice of layoff, stating the reason for such action. When practicable, additional advance notice shall be given. An employee shall have four (4) weeks from receipt of notification of layoff in which to exercise bumping rights pursuant to Section Five, ADVANCE \d0
herein. The Commissioner of Administrative Services shall arrange to have the employee transferred to a vacancy in the same or comparable class or in any other position which, in the judgment of the State employer, the employee is qualified to fill within the department, agency or institution in which the employee works. If the employee refuses to accept the transfer, an eligible employee may exercise bumping rights as specified in Section Five.

ADVANCE \d0

(a) The Employer shall attempt to provide training for employees who, but for the absence of certain identifiable skills, would be eligible for employment in currently vacant positions within the bargaining unit.

ADVANCE \d0

Section Five. In lieu of layoff, an employee with more than two (2) years of continuous State service may bump into a lower class within the same classification series or a class declared comparable within the agency in which the layoff occurs, and shall bump the employee with the lowest bargaining unit seniority in such lower class subject to the provision of Section Two.

ADVANCE \d0

The bumper shall be paid for service in such lower class as provided in Regulation 5‑239‑2(f).

ADVANCE \d0

Section Six. Reemployment List. (a) The names of permanent employees who are eligible for reemployment shall be arranged on appropriate reemployment lists in order of seniority in the State service, and shall remain thereon for a period of three (3) years.

ADVANCE \d0

(b) Employees shall be entitled to specify for placement on the reemployment list for any or all classes in which they formerly held permanent status or which are deemed comparable. In the event that an employee is appointed to a position from a reemployment list but such position is in a lower salary group than the class or classes for which his/her name is entered upon a reemployment list, he/she shall remain eligible for certification from the latter list.

ADVANCE \d0

(c) An employee appointed from a reemployment list to a position in his/her former salary group will be appointed at the same step in such group as he/she held when he/she last worked in State service. An employee so appointed to a position in a lower salary group will be appointed at the same step in the salary group as he/she held when he/she last worked in State service.

ADVANCE \d0

(d) There shall be no appointment from outside State service until laid‑off employees eligible for rehire and qualified for the position involved are offered reemployment.

ADVANCE \d0

(e) Any employee who elects to accept another position in his/her former classification shall forfeit the absolute right described in Section Three(a)(3) of this Article.

ADVANCE \d0

(f) For the purpose of layoff selection, it is understood that an employee in a training class is deemed to be an incumbent in his/her target class. This provision shall not alter the reemployment rights, if any, to which such individual is entitled by contract.

ADVANCE \d0

(g) By July 1, 1988, the parties shall develop a letter for use in the event that layoff occurs. After execution, said letter and the procedures therein shall be incorporated by reference herein.

ADVANCE \d0
Article 15 (“Grievance Procedure”) of the parties’ 1999 to 2003 Agreement reads:

ADVANCE \d0

Section One. Definition. Grievance. A grievance is defined as, and limited to, a written complaint involving an alleged violation or a dispute involving the application or interpretation of a specific provision of this Agreement. Section Two. Grievances shall be filed on mutually agreed forms which specify: (a) the facts, (b) the issue, (c) the date of the violation alleged, (d) the specific controlling contract provision, and (e) the remedy or relief sought. Any grievance may be amended up to and including Step III of the grievance procedure so long as the factual basis of the complaint is not materially altered.

ADVANCE \d0
*
*
*

ADVANCE \d0
Section Ten. (a) Notwithstanding any other provision of this Agreement, the following matters shall be subject to the grievance procedure but not to arbitration:

ADVANCE \d0


(1) compliance with health and safety standards covered by CONN OSHA:

ADVANCE \d0


(2) disputes over claimed unlawful discrimination shall be subject to the grievance procedure but shall not be arbitrable if a complaint is filed with the Commission on Human Rights and Opportunities arising from the same common nucleus of operative fact.

ADVANCE \d0

(b) Notwithstanding any other provision of this Agreement, the following matters shall not be subject to either the grievance procedure or arbitration:

ADVANCE \d0


(1) dismissal of non‑permanent employees.

ADVANCE \d0


(2) the decision to make a layoff and non‑disciplinary termination of employees.

ADVANCE \d0

Article 40 (“Entire Agreement”) of the parties’ 1999 to 2003 Agreement reads:

ADVANCE \d0

This Agreement, upon ratification, supersedes and cancels all prior practices and Agreements whether written or oral unless expressly stated to the contrary herein, and constitutes the complete and entire Agreement between the parties and concludes collective bargaining for its term.

ADVANCE \d0

The parties acknowledge that during the negotiations which resulted in this Agreement, each had the unlimited right and opportunity to make demands and proposals with respect to any subject or matter not removed by law from the area of collective bargaining, and that the understanding and agreement arrived at by the parties after exercise of that right and opportunity are set forth in this Agreement. Therefore, the State and the Union, for the duration of this Agreement, each voluntarily and unqualifiedly waives the right, and each agrees that the other shall not be obligated to bargain collectively with respect to any subject or matter whether or not referred to or covered in this Agreement, even though such subjects or matters may not have ADVANCE \d0been within the knowledge or contemplation of either or both of the parties at the time they negotiated or signed this Agreement. The parties agree, however, that the duty to bargain to the extent required by law over the decision to terminate or amend regulations, general letters, .administrative directives, *and agency rules or orders, reduced to writing and uniformly applied to employees since July 1, 1977, which are mandatory subjects of bargaining and which are herein incorporated by reference, shall be neither waived nor diminished except as indicated otherwise herein.  (Id., pp. 84-85).

BACKGROUND FACTS
The instant proceeding relates to two grievances filed by the Union.  (Joint Exhibits 2A and 2B).  Both institutional grievances challenge the State’s right to layoff a number of A & R employees and the State’s right to eliminate classifications when making layoffs in various executive branch Agencies.  The grievances were both denied at Step 3 of the grievance procedure and the Union appealed to arbitration.  (Id.).  It is noted that the first grievance in time was filed on January 6, 2003 (Joint Exhibit 2A) and the second grievance was then filed on March 13, 2003.  (Joint Exhibit 2B).  Both grievances stem from the State’s decision in late 2002 to layoff approximately 2800 State employees for asserted budgetary reasons, which decision also included the elimination of various job classifications.  

The chronological progression of events leading to the layoffs, as perceived at least by the State, can be found in the testimony of Mark S. Ryan, Secretary of the Office of Policy and Management (OPM) and State Exhibit 17, which was utilized as an adjunct to Secretary Ryan’s testimony.  In his testimony, Secretary Ryan stated that at the end of the fiscal year of 2002 the entire “rainy day” fund balance of 594.7 million dollars was “wiped-out” in the context of an 817.1 million deficit, leaving approximately 222.4 million dollars to be bonded.  (State Exhibit 17, 10).  According to Secretary Ryan, the magnitude of the deficit was brought about by a lag between the stock market and State revenues, all impacted by the events of September 11, 2001.  The Secretary testified that as a result, the State had lost over ten percent of its overall general fund revenues in an amount of approximately 1.1 billion dollars.  (Id).  By June 30, 2003, the end of 2003 fiscal year, Secretary Ryan testified, the State had a 96.6 million dollar deficit and no “rainy day” fund.  (Id., 12).  All of the deficit, with no ”rainy day” fund available, had to be bonded.  (Id).

Secretary Ryan also testified that due to a continued erosion of State taxes, the State projected a 2.8 million dollar current services gap in fiscal year 2005.  (Id., 14-15).  Secretary Ryan defined “current services” as the State’s spending side requirement to fund those items required under State Law.  Additionally, Secretary Ryan testified that in 2003 the State was addressing a projected 1.1 billion dollar expenditure cap problem for fiscal year 2004-05.  (Id., 14, 26).  The expenditure cap problem, according to Secretary Ryan, related to the State’s spending cap.  The cap mandates that general budget expenditures not exceed expenditures authorized for the previous fiscal year by more than the average increase in personal income in the State over the preceding five years or the annual growth of the consumer price index, whichever is greater.  (Id., 22-23).  The cap can only be exceeded if the Governor declares an emergency or the existence of extraordinary circumstances with the concurrence of 3/5 of both houses of the State General Assembly.  (Id., 23).

It is evident that the State, as set forth in Secretary Ryan’s testimony, saw its fiscal situation deteriorating by the end of fiscal year 2002.  Accordingly, the State embarked on discussions with the Coalition of State Unions (“SEBAC”) in the Fall of 2002 for the purpose of obtaining wage concessions.  It is also evident that a decision had been reached by the State that if wage concessions could not be obtained, then layoffs would be used as part of the strategy to address what the State perceived to be its fiscal crisis.  Secretary Ryan opined in his testimony that in the Fall of 2002 the State was not only concerned about its immediate fiscal needs but also on what it perceived to be the critical benchmark year of fiscal year 2005 on account of the significant gap projected for that year.  (See Id., 14).  

A review of the record evidence indicates that a plan was put into place by the State as to how layoffs were to occur.  The plan surfaced in written form as “General Guidelines for Employee Reduction in Lieu of Concessions Exercise.”  (Union Exhibit 5).  According to the Guidelines, the plan was a “contingency plan in the event that the unions, through SEBAC, refused to negotiate concessions.”  (Id.).  The Guidelines stated that “the target” of the plan was “to save an ongoing general fund dollar amount equal to 100 million dollars annualized ... going into fiscal year 04 through savings from union employees.”  (Id.).  The plan also noted that the “aim” should be “a 150 million” dollar goal because “some of the options will not be acceptable.”  (Id.).  

The Guidelines went on to state “all union employees in all Agencies with union employees are to be considered as possible targets for reductions.”  (Id.).  According to the Guidelines, there was not a “specific number of layoffs” that were being targeted.  (Id.).  Instead, the Guidelines stated that “ongoing dollar savings” were the target.  Attached to the Guidelines was “targeted general fund dollar amount by agency,” which had been determined “by developing the percentage of total general fund full time union personal services dollars that each agency had and applying that percentage to the 150 million in savings that we are targeting.”  (Id.).  

The Guidelines went on to provide that there was no requirement that “the cuts implemented in each agency be proportional for the payroll and number of employees by bargaining unit in the agency,” but there would an “effort ... to equalize the impact between bargaining units” and “to include all bargaining units in an agency in at least some reduction.”  (Id.).  

Part of the Guidelines were entitled “Other Funds.”  This portion of the Guidelines stated:

Union employees paid from other appropriated funds are also to be considered  when developing reduction options.  A separate target has been developed for the agencies with other appropriated funds and is attached.  As stated above, any savings in these other appropriated funds do not count towards our $150 million target.  (Id.).
 

As to “Type of Cuts,” the Guidelines provided that “[e]verything is on the table.”  (Id).  The guidelines stated that “options” were needed “by close of business ... November 15.” 

The chronology of the decision-making leading to the layoffs is also reflected in a series of e-mails generated by Francis Miano, who was former Assistant Executive Budget Officer in the Budget Division at the time of the layoffs, and who is now a retired State employee.  Mr. Miano was called as a Union rebuttal witness.  In his testimony, he identified a November 20, 2002 e-mail he forwarded to a number of Budget Analysts.  (Union Exhibit 17). This e-mail indicated that it was intended to allow the “analysts to prepare for calls from the agencies this afternoon.”  It noted further that the layoff plans had been “developed in response to union’s refusal to negotiate concession plans” and that the planned layoffs included “all appropriated funds.”  The e-mail directed that, after 2:30 p.m. on the date in question, the “analysts” were to “call their fiscal officers for their agencies and verbally share with each agency the plan as reviewed and agreed” to by Secretary Ryan and his Deputy Secretary, Pamela Law.  (Id.).

On November 23, 2002, Mr. Miano generated another e-mail to the Budget Analysts.  (Union Exhibit 7).  It is clear that, by November 23, 2002, the layoff plans included elimination of various classes, as can be seen in the following portions of the e-mail:

Part 1.
Review adjustments with Marc and Pam

· Start with the Layoff Plan as agreed to by the agency and Marc and Pam

· We are implementing a statewide elimination of certain classes in Engineering (P-4) and Admin and Residual (p-5) in order to minimize the impact of statewide bumping.

Engineering DP (P-4) positions:

· Replace all other P-4 DP positions will all of the positions in the following classes that the agency has: System Developer 1(2325), System Developer 2 (2326) and Programmer (2335).  Remove all other DP positions from the plan.  Other P-4 non DP positions stay in the plan.

A & R (P-5) positions:

· Include in the plan all positions in the following classifications: Communications Officer, Communications Specialist, Management Analyst 1, 2, and 3, Planning Analyst Supervisor, Planning Analyst, Research Analyst Supervisor, and Research Assistant.

· Other positions in the same career ladder should be removed from the plan except where they are part of a program that is being eliminated.

· For agencies that do not have any positions in the classes identified above but do have positions that are part of the career ladder (non programmatic cuts), the original layoff should stand.

Layoffs that are above the original count due to these changes are to be entered as a separate SEBAC option.  (Swaps will be part of the original option).  Title this new option “Statewide Reduction.”  (Id.).

According to Mr. Miano’s testimony, the elimination of classes of employees, as set forth in the e-mail, was the result of a meeting held on the morning of November 23, 202.  He testified that the idea of elimination of classes of employees came from Deputy Secretary Law.  While Mr. Miano testified that he did not learn of the class eliminations until November 23, 2002, though he voiced some uncertainty as to whether there might have been previous discussions.  He was clear, however, that the order to engage in class eliminations was not made until the meeting on the morning of Saturday, November 23, 2002.  Mr. Miano, forwarded a November 23, 2002 e-mail to the Budget Analysts as follows:

Regarding the statewide class reductions, in conversations with your agencies, you can tell them that their [layoff] plan has been reviewed and that those positions need to be added, but do not tell them that they are statewide reductions.  (Union Exhibit 22).

The Union also called Christine Hunihan as a rebuttal witness.  Ms. Hunihan was a Fiscal and Program Policy Section Director in the Division of Budget and is now retired.  She recalled a meeting on class eliminations that she attended and recalled further that the explanation given was that the class eliminations would limit cross-agency bumping.  She allowed on cross-examination that she did not know the basis of the decision regarding the class eliminations but further acknowledged that, for the general fund positions, the class eliminations would generate a savings in the general fund expenditures.  Ms. Hunihan also testified that the elimination of the classes in the affected Agencies resulted in lower expenditure caps.  

The State prepared a “layoff summary by bargaining unit within agency” dated December 6, 2002.  (Union Exhibit 10).  The record also contains a list of A & R employees who were laid off in the classes that were eliminated.  (Union Exhibit 7).  The number of laid off employees who were in the classes eliminated totaled 128. Further, a “summary of layoffs and separation by bargaining unit” that appears in the record (Union Exhibit 16) reflects that 380 A & R employees were laid off.  


POSITION OF THE UNION
The Union argues that the record evidence contains no showing that there was any lack of work to support any of the layoffs at issue and that the only reason proffered by the  State to justify the layoffs was economic necessity.  As to industry-funded positions, the Union maintains that despite the claim of the State that the layoff of employees in these positions reduced expenses, the documentary evidence in the record establishes that the State did not even approach the spending cap.  Additionally, as to the positions that were eliminated, the Union questions why a whole class would be eliminated after there were already sufficient position cutbacks, in the Union’s estimation, to achieve all of the State’s proclaimed goals.  The Union contends that in assessing the State’s position, this Arbitrator should compare Secretary Ryan’s legislative testimony with the testimony that he offered in the instant arbitration.  According to the Union, the State’s spending cap justification must be viewed as a “red herring,” since there is no evidence to support this justification and “all acknowledge that the State did not surpass the Cap, nor did they even come close to the limit.”  (Emphasis in Union brief).

In essence, the Union contends that an understanding of the record would reflect that the layoffs at issue were justified by the State under “the camouflage of ‘budgetary necessity’ well after ... [the State] made sufficient economic adjustments to meet their purpose.”  (Emphasis in Union brief).  Setting forth its position, the Union focuses on the fact that the parties selected “necessity” rather than a lesser standard that is needed to justify layoffs in the absence of a lack of work, and the Agreement does not set forth any other circumstances that could justify the layoffs.

The Union emphasizes that it does not challenge the State’s “basic right” to make layoffs.  Instead, the Union argues, it challenges the State’s decision to lay off “[e]mployees whose were wholly funded from separate or non-general fund sources, and are therefore cost-free to the State” and “[e]mployees who were not initially targeted for layoff until after the State had initiated its plan to layoff (more than) sufficient employees to meet its alleged budget short fall.”  (Emphasis in Union brief).  As to the latter group of employees, the Union contends that, as set forth in the documentary evidence, including Union Exhibits 7 and 20, the class layoffs were “solely” intended to negate the rights of displaced employees under Section 3 of Article 13.

The Union contends that the parties’ bargaining history refutes the State’s interpretation of its ability to eliminate classes and series.  Particularly instructive in this regard, according to the Union, is that the A & R Contract in 1979 and all subsequent Contracts demonstrate that the State gave up its earlier ability to engage in the “abolition of positions.”  Furthermore, the Union argues, a decision to eliminate whole classes cannot be considered a necessity under any definition but rather a “convenience” or a “preference.”  No meaningful distinction can be found, the Union also adds, between the abolition of a single position, which the Union argues the State gave up in the 1979 Contract, and the abolition of a class of positions. 

In the Union’s estimation, the expenditure cap passed in 1991 cannot be utilized as a cause of layoffs “unless there is compelling, tangible, objective evidence that the retention of the employees would cause the next budget to exceed the Cap.”  (Emphasis in Union brief).  The record evidence indicates that for both fiscal years 2002-2003 and 2003-2004 the cap was not approached and that there were millions of dollars existing under the cap.  In addition, the Union takes note of the cap’s language that the “General Assembly shall not authorize an increase in general budget expenditures,” and maintains that such language has nothing to do with the industry finances that fund positions in Insurance, Public Utilities, OCHA, Workers’ Compensation, and the Banking Agencies.  No authority can be found, the Union maintains, to support the State’s position that it can take whatever steps it deems essential to regain control of its budget.  The Union posits that “[t]he State cannot credibly claim, nor can the Arbitrator infer from the contract language that once the ‘economic necessity trigger’ was met, then the State could act so freely, and without restraint as to unconditionally obliterate more of the civil service then was ‘necessary.’” (Emphasis in Union brief). 

The Union also contends that in the Insurance Department Award this Arbitrator rejected the State’s argument that the spending cap would justify layoffs in the industry-funded Agencies.  The instant case presents only a single difference from the Insurance Department Award, the Union argues, in that the State seeks to rely on the expenditure cap.  The cap, according to the Union, properly understood, concerns itself with budget planning and is not a limitation on mid-year spending, nor does the cap serve as a limitation on the Legislature concerning revenue sources.  No credible evidence be found in the record, the Union contends, that the spending cap is fully functional, and the Union argues that the constitutional cap is not enforceable.  In any event, the Union claims that the State did not come close to the cap and exceeded the cap in the years of the “greatest abundance, without triggering layoffs, and was actually closer to exceeding the Cap figure in the two years after the layoffs.”  (Emphasis in Union brief).

The Union argues that what the record illustrates is a conspiracy to eliminate classes so as to defeat lateral displacement rights and/or bumping rights of A & R and Engineering unit members.  In the absence of any total class elimination, the Union maintains, OPM would have been required to accept more senior planners and other middle-management employees belonging to the bargaining unit from other Agencies and would have lost some of their own OPM employees.  Additionally, the Union repeats its argument that the expenditure cap is a tool utilized before the development of the state budget to restrain growth of expenditures from the previous fiscal year but “not a floating limit that cannot be exceeded during the fiscal year.”   Moreover, the Union argues, the cap cannot be seen as a third contractual criterion, along with economic necessity and lack of work, to justify layoffs.  The cap, according to the Union, after it is used to put together a budget, no longer serves any relevant purpose.  According to the Union, the “bogus” nature of the cap justification can be found in the fact that it was never even asserted as a defense in the Insurance Department Award.  As to the industry-funded Agencies, the Union also claims that if no savings are utilized from a layoff, then logic dictates that the layoff “cannot be directly related to the resolution of any economic necessity.”  (Emphasis in Union brief).  If anything, the Union asserts, the layoff of employees in industry-funded Agencies would not alleviate any economic hardship but simply exaggerate such a hardship because there would be increased overhead to the State along with a loss of revenues.

In setting forth its position, the Union also notes that Article 13 of the parties’ Agreement has as its purpose the definition of rights for individual employees and not the purpose of serving as a blue print for state-wide layoffs.   The Union argues that since 1979 the elimination of a position cannot serve to justify layoffs because Article 13, section one (a) allows the State to layoff an individual only if one of the two specified conditions can be found to exist.  The Grievants in the instant case, the Union contends, did not fall prey to the reality of “economic necessity” but instead must be considered “victims of managerial planning ... [and] economic choice.”  (Emphasis in Union brief).

In its Reply Brief, the Union makes a number of points in response to the State’s initial Brief.  According to the Union, the instant proceeding cannot be seen as raising any question concerning the right of the State to make layoffs during times of economic necessity.  The Union acknowledges the State possesses such a right, but then proffers that the genuine question in the instant case is whether the layoffs challenged were a proper exercise of the State’s right.  The Union insists that in 1979 the parties removed from their Agreement the language stating “insufficient appropriation, change in departmental organization, abolition of position, or any cause other than disability, delinquency, incompetence, misconduct or neglect of duty” as a basis for layoff.  In the Union’s estimation, the parties had no need to retain the language regarding “change in departmental organization and abolition of position” since “those reasons for layoff were directed towards the elimination of positions within a single, discrete agency.”  (Emphasis in Union brief).    
Thus, the Union contends that the State cannot use its right to layoff as a means to avoid the reach of other language in the Agreement.  The Union emphasizes that its position is “that the State may not layoff employees by classification elimination, when the purpose of those layoffs is either:

1.
to reorganize the agency, or

2.
because positions have been abolished.”  

According to the Union, when an Agency has been reorganized or positions have been abolished then the State must relocate employees by lateral displacement or transfer and then layoff other employees.  

Turning to the industry-funded Agencies, the Union claims that the State simply disregarded funding and the direction of the Legislature and eliminated specific positions in an Agency, which left the incumbents with Agency specific titles without any bumping or displacement rights.  It must be remembered, the Union notes, that the Legislature mandated that there cannot be insufficient appropriations and thus there could not be any economic necessity to make the layoffs in question.  The Union states that no economic necessity or lack of work triggered the layoffs and the layoffs did not facilitate the lateral displacement/bumping process.  

The Union claims that the State fails to take into account that Arbitrator Shrage’s decision in the Military Department case dealt with a different issue because, in that case, the Union had argued that the State had laid off employees and “then retained them by funneling payment for the employees through a private contractor.”  As to the CSEA Award by Arbitrator Holden, the Union claims his conclusion concerning the P-4 unit would be correct because there the parties had retained the language in the State Regulations allowing layoffs for elimination of positions and Agency reorganization.  The Theisfield grievance in the Office of the Treasurer, according to the Union, cannot be seen as having been limited to the “technical, legal, contractual arguments of the case at bar.”  The Union acknowledges that it may well be that Grievant Theisfield may not be entitled to a specific remedy, but his inclusion as part of the employees whose layoffs fell into the category that the Union claims were improper cannot be ignored. 

In the final analysis, the Union claims, the State acknowledged that the fiscal cuts that were made far exceeded any fiscal need, and that the truth of the matter is that “OPM panicked.”   The Union puts forth that “[t]he right to layoff is only as expansive as the requirement to balance the books.”   Thus, according to the Union, “[a]nything else would be a license to demolish the bargaining unit ... without Legislative direction or approval.”  (Emphasis in Union brief).  In the Union’s estimation, the instant case would present an entirely different issue if the State substituted other employees for the layoffs rather than the designated employees who are the Grievants in this case.  All contractual protections given to employees at the time of layoff, the Union argues, have been ignored by the State under the rubric of “economic necessity.”

Moreover, the Union repeats its argument that the spending cap binds the Legislature and not the Executive Branch and that OPM had no mid-year obligation, contrary to the State’s argument, to track the spending cap.  Additionally, the Union claims that the State did not approach the spending cap during the year of the layoffs and any asserted need for “mitigation” must be considered “specious and self-serving.”  The Union notes that the budget not only cannot exceed the cap but also must be in balance and, if it is balanced, no economic necessity justifies the layoff of employees whose salaries are included in the balanced budget. 

Further, the Union claims that upon analysis, any “cap contention” cannot be viewed as either an accurate or honest view of spending restrictions.  Moreover, the Union alleges that the State did not establish its position, even if one were to apply the cap claim to the layoffs.  In the industry-funded Agencies, the Union notes, layoffs created the same cap space and a decision to reject industry funding for a large group of employees would remove money from the budget, in turn leading to the need to make other layoffs.  The Union insists that the State not only lost industry reimbursements but also “built-in proceeds to pay the State back for its administrative overhead.”   The State, according to the Union, lost money on the layoffs as seen “by the fact that the same $150 million dollar target was not mitigated but exacerbated by the capriciousness of this endeavor.”  (Emphasis in Union brief).  In setting forth its position, the Union emphasizes that no evidence was adduced by the State to show that the work in the classes that were dissolved disappeared rather than being redistributed, which, the Union contends, leads to the inevitable conclusion that employees other than the laid off A & R employees are providing these services.  It notes that under the CSEA Agreement,  Agency reorganization can be considered a permissible criterion for layoff but is not permissible under section one of Article 13 of the A & R Agreement.

The Union claims that the State offers in this case the same “losing argument” it offered before Arbitrator Babiskin in the Krilyno grievance.  The Union warns of the danger, if the State’s position is accepted, that if the State demonstrates the existence of economic necessity any number of layoffs would then be justified without constraint.  

In terms of the industry-funded Agencies and positions, the Union maintains that the layoffs of employees therein were simply not based on any economic necessity and appeals to the Arbitrator to adopt the reasoning set forth in the Insurance Department Award.  Further, the Union claims that the abolition of positions violated section one of Article 13 and constituted non-authorized layoffs.  

For a remedy, the Union asks the Arbitrator to retain jurisdiction and to grant all laid off employees a make whole remedy, including a reinstatement in class with full back pay and benefits.  In instances where employees were relocated by displacement or bumping, the Union claims said employees should be similarly treated by a make whole remedy and that where an Agency does not wish to reestablish an eliminated position, the employees should be retained or placed elsewhere in another position without of loss of pay or benefits.  


POSITION OF THE STATE
The State raises the threshold contention that the grievances are not arbitrable in various respects.  The State claims that the Union did not present any evidence that the facts supporting the grievance filed on March 13, 2003 (Joint Exhibit 2B) are sufficiently different from the facts supporting the January 6, 2003 grievances (Joint Exhibit 2A) to justify the filing of the March 13, 2003 grievance.  Accordingly, the State maintains that the Union’s contractual arguments must be limited to those set forth in the January 6, 2003 grievance. 

In addition, the State further maintains that the grievances as they pertain to the Military Department are not arbitrable because the same issue, the same facts, and the same contract provision has already been the object of a ruling by Arbitrator Shrage.  Specifically, the State notes that the allegations before Arbitrator Shrage asserted by the Union were that the layoff of Emergency Management employees violated the Agreement because there was no lack of work and no economic necessity.  The State identifies Arbitrator Shrage’s ruling that the Union had not adduced sufficient evidence that met its burden to establish that its economic necessity claim was arbitrable.  By the same token, the State argues, this Arbitrator must issue an identical ruling concerning the Planning Analyst layoffs within the Military Department.  

In addition, the State contends that the grievances as they relate to the Office of the Treasurer are not arbitrable because of the parties’ Stipulated Agreement regarding Carl Thiesfield.  It notes that the parties entered into a Stipulated Agreement wherein Grievant Thiesfield, a Pension Fund Analyst, and the Union released the State from all liability regarding the Thiesfield’s layoff and that the Union further agreed that it would not utilize the facts underlying his layoff in any proceeding where the Union would be challenging the layoffs of Union members.

On the merits, the State claims that the record evidence overwhelmingly establishes that the layoffs at issue were occasioned by economic necessity.  According to the State, the Union’s essential argument in this proceeding is that no economic necessity justified the layoffs because the State did not achieve any savings in eliminating the positions, since they were either industry-funded, federally funded, or positions with non-appropriated funds.  All such contentions by the Union must be rejected, according to the State, because of the record evidence.  

The State claims that the layoffs within the industry-funded Agencies enabled the State to avoid additional drastic cuts in critical programs that are offered by the general fund Agencies.  The State notes this Arbitrator’s earlier ruling in a dispute between the parties (OLR No. 15-2504, 6/13/94) setting forth an identification of the strong management rights provision found in Article 3 of the parties’ Agreement.  Further, the State identifies this Arbitrator’s 2004 ruling in the Insurance Department case.  There, the State observes, this Arbitrator stated that the Decision should have limited res judicata effect, in that it was limited to the evidentiary record in that proceeding.

The State acknowledges that the Arbitrator in the earlier Insurance Department case “appropriately criticized” the State because it did not explain “how” the constraints of the mandated spending cap created any economic necessity for the layoff of P-5 employees in the Insurance Department.  In the instant case, according to the State, the State addressed this deficiency through the testimony of OPM Secretary Ryan.  According to the State, Secretary Ryan’s testimony “that the layoffs in the industry-funded Agencies allowed the State to mitigate the spending cap issue and to avoid more drastic cuts than had already been made in critical programs offered by General Funded Agencies is UNDISPUTED.”  (Emphasis in State brief).  The State contends that Mr. Ryan’s testimony was corroborated by Christine Hunihan, a former Fiscal and Program Policy Section Director in the Division of Budget, a witness that the Union had subpoenaed to testify in this arbitration. 

The State also takes special note of Secretary Ryan’s testimony that the industry-funded Agencies are included under the spending cap because of a legislative intent that such Agencies must be utilized as part of any solution to the State’s fiscal problems should the need arise.  The State also argues that should an Award be issued in favor of the Union, the legislative intent would be thwarted because such an Award “would effectively take important and difficult policy-making authority, such as when to stop cutting critical social service and health programs and when to look elsewhere for savings, away from the Executive Branch body, and put such authority in the hands of collective bargaining agents and arbitrators.”   The State also  references the Award issued by Arbitrator Blum in a grievance brought by SEBAC against the State concerning the State’s creation and implementation of an ERIP, and Arbitrator Blum’s observation recognizing the need to defer to those in charge of implementing public policy.

The State also contends that it possesses the managerial right to layoff entire classifications and when it exercises such right, its decision cannot be considered arbitrable.  The State identifies the Union’s argument that the State’s layoff of entire classifications within the A & R Unit was for the purpose of minimizing the impact of state-wide bumping.  The State relies on the testimony of Secretary Ryan that the “laid off positions, all of which fell within appropriated funds, translated into a savings for the State that helped mitigate the services gap and the spending cap issue.”  (Emphasis in State brief).  The State also relies on the testimony of Secretary Ryan that the State considered these layoffs as achieving part of the targeted savings of $150 million dollars and that the State also properly considered as part of its decision the need to minimize disruption to State operations that would otherwise have been caused by “cross-agency displacement.”  The State claims however that Secretary Ryan testified that this consideration was not the only consideration, and, in downsizing, OPM prioritized positions and reasonably assessed what positions could be eliminated in their entirety.  Nothing in the P-5 Agreement, according to the State, prevents it from eliminating classes through layoffs as an effort to avoid state-wide displacement.  The ruling of Arbitrator Holden (OLR Nos. 15-2995; 15-2990), the State contends, establishes that the State is not contractually obligated to layoff employees in any manner so as to afford any protection of bumping opportunities for employees.

In its Reply Brief, the State makes a number of responses to the Union’s arguments set forth in the Union’s initial Brief.  The State contends that class eliminations are both a statutory and contractual right of management.  The State maintains that despite the fact, as the Union observes, that the statutory layoff language concerning “abolition of position” was removed from the A & R Agreement in 1979, the A & R Agreement never at any time superceded Section 5-2000 (O) of the Connecticut General Statutes, which grants the Commissioner of Administrative Services “at any time” the power to “establish, abolish, divide, or combine classes of positions and allocation of classes of position to the compensation schedule.”  According to the State, when this statutory language is considered along with the “strong” management rights clause set forth in Article 3 of the Agreement, it is “clear that the State never forfeited its right to eliminate or ‘abolish’ an entire class.”  (Emphasis in State brief).  The State further notes that in Section 1-196 of the General Statutes, the term “position” designates a job held by one employee whereas a “class” contemplates more than one position.  

The State also argues that State Exhibit 16 illustrates that in each of the classes eliminated there was more than one position that was affected, and none of the class eliminations “affected only ‘A’ position/employee within any given eliminated class.”   Thus, the State concludes that “these class eliminations were and are legitimate exercises of the State’s statutory and preserved contractual management rights.”

The State also maintains that, contrary to the Union’s arguments, there is no record evidence to establish that A & R Officers were “targeted” in the layoffs and it notes further the finding of Arbitrator Shrage that rejected the Union’s claim that OPM was seeking to destroy the Union by “targeting” Union officials.  In response to the Union’s contention that the State did not make a lack of work argument, the State points to the testimony of Secretary Ryan that layoffs in the DMV’s “Emissions Fund” were due to lack of work.  The State also maintains that no record evidence can be found to support the Union’s claim that money was actually lost by the State because of a failure to monitor any industry in regard to the industry-funded positions.  

In addition, the State claims that State Exhibit 17 shows that it never met its targeted saving of $150 million but fell short by approximately $30 million, which negates the Union’s contention that the State “met its target savings.”  The State also asserts that Arbitrator Shrage, contrary to the Union’s arguments in this proceeding, found that the State did not violate the A & R Agreement by “contracting out” work to other employees and retirees.  In response to the Union’s assertion that the State could find no one to corroborate the testimony of Secretary Ryan, the State replies that the Union’s witness, Christine Hunihan, fully supported the Secretary’s position that layoffs in the industry-funded Agencies helped allow the State to stay within the constraints of the spending cap.  The State also claims that any contention by the Union that the spending cap is not legal is entirely without merit.  

According to the State, “the Union completely overlooks ... the fact that the State was able to stay under the Cap in FY 2003 because of the significant, unparalleled spending reductions that were proposed by the Executive Branch and ultimately approved by the General Assembly.”   Focusing on State Exhibit 17, page 14 thereof, the State observes that, as of January 2003, the gap for FY 2003-04 was projected to be in excess of $2.0 billion and the gap for FY 2004-05 was projected to be in excess of $2.5 billion, which placed the current services budget $763 million over the expenditure cap in FY 2004 and $1.1 billion over the expenditure cap in FY 2005.  Moreover, the State, referring to State Exhibit 17, pages 30-31, claims that the expenditure reductions contained in the originally adopted budget put it $119.2 million below the cap and that the 2004 mid-term budget was $129.5 million below the cap, although several areas of significant under funding in the FT 2005 budget placed the State $67 million below the cap, which was “precariously low” in view of the fact that “deficiencies have averaged $93 million for the last 5 fiscal years.”  

The State claims that it never represented the spending cap to be other than about budget planning but argues that the Union’s position “is grossly misplaced to conclude that the spending cap ‘does not pertain to any contemplation of the State’s fiscal well being during the Budget Year.’”  Secretary Ryan testified, the State puts forth, about historical deficiencies, as seen at pages 21 and 31 of State Exhibit 17, and, the State argues, the record evidence fully establishes that the spending cap is “an ongoing budgetary consideration.”  Secretary Ryan’s testimony also demonstrated, the State claims, that the decision-making that occurred at the time of the layoffs was influenced not only by the fiscal needs for FY 2003 “but also on the critical benchmark year of FY 2005 due to the significant gap projected for that year.”  (Emphasis in State brief).  The State accuses the Union of considering matters through the “crystal ball of hindsight” and claims that, at the time of the layoffs, the layoffs were “necessary and were not in violation of the contract.”  


OPINION
There are several threshold issues regarding arbitrability that have been raised by the State that will be initially addressed by the Arbitrator.  The State first contests the ability of the Union to raise the March 13, 2003 grievance (Joint Exhibit 2B), labeling it as untimely under Article 15, Section Nine of the parties’ Agreement and as an improper amendment in violation of Section One of Article 15.  Additionally, the State maintains that the grievances as regarding the Military Department cannot be considered arbitrable because the same issue with the same underlying facts has already been determined in another proceeding by Arbitrator Shrage.  Finally, the State raises the threshold contention that with respect to the Office of the Treasurer, the grievances are not arbitrable because of the parties’ Stipulated Agreement
.

As to the claim by the State that the March 13, 2003, grievance is not arbitrable, the Arbitrator notes the essence of the State’s contention is that the March 13, 2003 grievance, as the State views it, is based “on the same set of facts” as the first grievance that was filed.  (Emphasis in State brief).  It is the State’s position that the Union was entitled to only file one grievance regarding the propriety of the layoffs and it should not be permitted to file “multiple successful grievances” for the sole purpose of citing “different contract articles.”  According to the State, the March 13, 2003 grievance violates Section One of Article 15, which precludes an amendment of grievance beyond Step III of the grievance procedure, and it violates Article 15, Section Nine, because it was not filed “within fifteen days of the notice of the action” that forms the subject matter of the grievance.

The Arbitrator, in assessing this threshold contention of the State, would observe that there is no evidence in the record that the State in was prejudiced in any way by any alleged failure of the Union to comply with Article 15.  Further, the Arbitrator must take note of the fact that the layoffs at issue were somewhat massive and imposed a great burden on the Union in assessing and then seeking to vindicate the rights of its members under the parties’ Collective Bargaining Agreement.  It is axiomatic that the party asserting a lack of arbitrability bears the burden of proof in establishing the same.  This Arbitrator is unable to conclude, in the absence of prejudice in the record, that the State sustained its burden.  Thus, the Arbitrator notes that by the State’s own account the second grievance did not assert new facts such that it would have been beyond the 15 day time period when considered with the first grievance.  The “add on” of contractual provisions only, as opposed to new factual allegations in the second grievance, in the Arbitrator’s estimation, is not an amendment of a grievance prohibited by Article 15, Section One, particularly where no prejudice can be shown and where no contractual language exists requiring the dismissal of a grievance in such circumstances.

Arbitrator Shrage’s Decision of June 6, 2005 (State Exhibit 22) will be treated next.  Among the issues before Arbitrator Shrage’s were:

...

Are these grievances arbitrable with respect to economic necessity?

If so, were the layoffs of the P-5 employees at the Military Department for economic necessity?

If so, what shall be the remedy consistent with the P-5 contract? (Id., 1)

Arbitrator Shrage noted that seven P-5 employees had been laid off from the Military Department in December, 2002 and January, 2003 within the Planning Analyst Classification.  (Id., 2).  He observed further that the parties stipulated that the classification itself had been eliminated as part of the 2003 layoffs.

In assessing the arbitrability of the Union’s claim, Arbitrator Shrage identified his earlier Award in A & R and State of Connecticut, Case No. 16-3875 (2003) and his consideration in that case of this Arbitrator’s Decision in A & R and State of Connecticut (Department of Motor Vehicles-Olgin) Case No. 16-2570 (1994)  (Id., 8).  Arbitrator Shrage also referenced this Arbitrator’s Decision concerning arbitrability in the Insurance Department case (A & R and State of Connecticut (Insurance Department) Case No. 16-3869 & 16-3879 (2004).  (Id., 9).  

Arbitrator Shrage observed “that the standard that the Union must meet to permit a finding of arbitrability is substantial.”  (Id., 9-10).  He drew a “contrast to the evidence presented by the Union in the “Insurance Department’ case that all the employees in question were funded by outside funding” whereas “only two of the seven positions in the instant case were funded by outside of State funds.”  (Id., 10).  He noted further that “in the instant case, the Planning Analyst classification was eliminated in the P-5 bargaining unit.” (Id.).  According to Arbitrator Shrage, “[s]uch evidence distinguishes the instant case from the ‘Insurance Department’ decision and thereby denies the Union of the substantial level of evidence necessary to meet its burden and allow a finding that its ‘economic necessity’ claim is arbitrable.”  (Id.).  Thus, he found that the grievances challenging the “economic necessity” basis of the layoffs in the Military Department were not arbitrable.

This Arbitrator finds that Arbitrator Shrage’s Decision and the facts upon which it is based is entirely on point with the grievances herein to the extent that they challenge the layoffs and the elimination of the Planning Analyst classification in the Military Department.  As has been noted, “where a ‘prior decision involves the interpretation of the identical contract provision, between the same company [or employer] and union, every principle of common sense, policy, and labor relations demands that it stand until the parties annul it by a newly worded contract provision.’”  Elkouri & Elkouri: How Arbitration Works, 583(6th ed. A. Ruben, 2003) (Citations omitted).  

Therefore, this Arbitrator finds the State has sustained its burden of proof that the grievances herein to the extent that they challenge the layoffs and the elimination of the Planning Analyst classification in the Military Department are not arbitrable based on the final arbitration Decision of Arbitrator Shrage.  (State Exhibit 22).

Finally, this Arbitrator must consider the non-arbitrability claim of the State regarding Pension Fund Analyst Thiesfield in the Office of the Treasurer.  The record contains a “Stipulated Agreement” between the State of Connecticut, Office of the Treasurer, and the Union herein regarding Grievant: Carl Thiesfield.”  (Joint Exhibit 3A).  The Agreement stated that it was “[i]n full and final resolution of all grievances and complaints, including but not limited to OLR Numbers 16-3858, filed on behalf of the Grievant, Carl Thiesfield.”  (Id.).  Executed on December 11, 2003, the Stipulated Agreement provided in part that it was a “good faith settlement of the issues arising from the Grievant’s employment with, and layoff from, the Office of the Treasurer.”  (Id.).  In the Stipulated Agreement “the Grievant acknowledges that he freely and voluntarily enters into this Agreement without duress, intimidation, undue influence, or any threatened loss of benefit.”  (Id.).  

It is most evident to the Arbitrator that, as the State argues, all issues raised by the grievances herein connected to the Office of the Treasurer cannot properly be considered by the Arbitrator and, to that extent, the grievances lack arbitrability.

This Arbitrator next must address the merits of the grievances.  Three prior arbitration Opinions and Awards issued by this Arbitrator and an Opinion and Award issued by Arbitrator Holden in Connecticut State Employees Association and State of Connecticut, OLR Nos. 15-2995; 15-2990, along with Arbitrator Shrage’s Decision (discussed supra), must be carefully reviewed and considered in setting forth a historical and precedential context for the decisions to be made on the merits of the instant grievances.

In A & R Union and State of Connecticut (Department of Motor Vehicles - Olgin), decided in 1994, this Arbitrator addressed the question of the arbitrability of layoffs.  (State Exhibit 4).  In that case, this Arbitrator found that “[t]he interplay of Articles 3 and 15 works to prevent the State from having to prove lack of work or economic necessity each time a laid of employee or group of employees feels that their job is necessary.”  (Id., 12). This Arbitrator, focusing on the Management Rights clause, and the State’s “retained right of management to determine the number of employees to be used at any given time, and to effect layoffs to achieve that number,” found that the State had a fundamental management right as to assess the size of the workforce and to determine when layoffs should be considered necessary.  

This Arbitrator went on to note however, that in the matter before him the Grievants had “put on a substantial preliminary case for the proposition that they believed that the activities of [their supervisor] ... were inappropriate and unethical, and that complaints about this led to their layoff.”  (Id., 12-13).  This Arbitrator found that the “Grievants have made out a prima facie case of discriminatory motive.”  (Id., 13).  As such, this Arbitrator found that the Grievants had “the right to arbitrate whether their layoffs were a result of the State’s discriminatory motives” (Id., 14) rather than based on lack of work or economic necessity. 

Subsequent to Olgin, and cited at length by both parties herein, this Arbitrator issued two Opinions and Awards in the 2004 Insurance Department layoff (economic necessity) case.  The first Decision concerned arbitrability. (Union Exhibit 1).  In this Decision, this Arbitrator observed that his analysis in Olgin “prevent[ed] the State from having to prove lack of work or economic necessity each time a laid off employee or group of employees feels that their job is necessary.”  (Id., 6).  This Arbitrator further noted that Olgin nevertheless found arbitrability to exist when the Union “had presented facts preliminarily which raised a question about the motive for the layoff.”  (Id.).  This Arbitrator then went on to find that in the Insurance Department case, “the Union ... presented evidence suggesting that the layoff at issue ... was effected for a reason other than economic necessity.” (Id.).  Reference was then made to Connecticut General Statutes §38a-14 and §38a-47-51 that “demonstrate that costs of the Department of Insurance incurred in regulatory activities pertaining to insurance companies and other entities, including salaries and fringe benefits of Department personnel, are paid by the regulated entities.”  (Id.).  

Accordingly, this Arbitrator found that given the specific and articulated industry funding of the Insurance Department, “a legitimate question arises ... whether the layoff of the employees herein occurred because of economic necessity or for some other reason.”  (Id).  This Arbitrator concluded therefore that “[w]hether, under the specific circumstances of this case, the at-issue of layoff was attributable to economic necessity or was pretextual requires a review of the facts underlying the layoff.  (Id., 7).

Arbitrator Shrage’s Decision regarding the Military Department (State Exhibit 22), as noted above, included the question of whether the grievances challenging “economic necessity” were arbitrable.  In finding the grievances not arbitrable, Arbitrator Shrage noted that the Planning Analyst classification had been eliminated and referenced a Decision by Arbitrator Holden.  (Id., 10, n. 6). Arbitrator Holden’s Decision was issued in connection with the P-4 Contract.  (Connecticut State Employees Association and State of Connecticut, OLR Nos. 15-2995; 15-2990).  (State Exhibit 5).  Arbitrator Holden had before him a factual record regarding part of the December, 2002 layoffs, which included in the case of Information Technology employees, the layoff of all employees in three classifications.  (Id., 2).  In the case before Arbitrator Holden, the State argued that the decision to layoff an entire classification of employees “is not arbitrable because such decision constitutes an exercise of the State’s reserved managerial rights.”  (Id., 8).  Arbitrator Holden further noted that, in the case before him, the labor organization was “not challenging the State’s decision to layoff employees but, rather, ... challenging the State’s implementation of such decision.”    (Id., 10).  Arbitrator Holden observed that the “Union’s contention ... comes down to the claim that the State violated Art. 13, Sec. 4, Par. 4 [of the P-4 Contract] by selecting employees for layoff in such a way as to vitiate or circumvent the provisions of this Article.”    (Id.).  Arbitrator Holden then ruled:

The State may or may not take bumping rights into account when making its layoff decision.  The State is not obligated to lay off employees in such a manner as to protect a certain quantum of bumping opportunities for employees.  Clearly, nowhere in the contract are bumping opportunities so quantified.

Moreover, the fact that the State may have decided to lay off all IT employees in three separate classifications in order to minimize cross-agency bumping is not an illicit motivation.  If the State wants to carry out its layoffs in such a manner as to minimize disruption to its operations by minimizing the potential for cross-agency bumping, that is a legitimate consideration in the layoff decision-making process, and, as such, is not subject to arbitral challenge.  (Id., 10).

In the instant grievances, the Union has argued that the Decision rendered by Arbitrator Holden is not relevant to an assessment of the instant grievances because the P-4 Contract, which was before Arbitrator Holden, was one, unlike the P-5 Contract, where the parties had retained language set forth in the State Regulations allowing layoffs for the elimination of positions and Agency reorganization.  Viewing Arbitrator Holden’s Decision however, this Arbitrator finds, consistent with the above quoted portion of his Decision, that the reasoning set forth was not based on what the Union has identified as the differences between the P-4 and P-5 Contracts.  Arbitrator Holden’s rationale, instead, was predicated on his understanding that the State’s managerial rights and his finding that the P-4 Contract had no language requiring the State to maintain “a certain quantum of bumping opportunities for employees.” The P-5 Contract before this Arbitrator likewise has no such language.  Additionally, this Arbitrator agrees with the State that the elimination of a classification is not barred by any express language in Article 13.  Therefore, this Arbitrator finds that Arbitrator Holden’s Decision sets forth a line of reasoning that is sound and must be followed in the instant case.  This Arbitrator, for purposes of analysis, equates the State’s decision to eliminate classifications to its decision to engage in layoffs, in that both decisions are exercises of the State’s fundamental managerial rights and not arbitrable unless the Union can satisfy its threshold obligation to raise the issue that the stated reasons for the layoffs and classifications were pre-textual. 

Next, this Arbitrator’s decision on the merits of the “Insurance Department” case (State Exhibit 6). must be reviewed and considered to determine its impact on the instant grievances.  In that Decision, this Arbitrator first offered a definition of the contractual term of “economic necessity.”    (Id., 13-15).  Finding that it was entitled to its ordinary meaning, this Arbitrator stated that “‘economic necessity’ therefore implies a set of financial conditions that in effect leaves no other choice but to take the action at hand.”    (Id., 14).  This Arbitrator found that, “[i]n this case, it would mean that the State had no choice but to lay off the Grievants as to comply with the mandated expenditure cap.”    (Id.).  In addition, this Arbitrator cautioned that the term “‘economic necessity’ cannot be likened to that which is merely prudent from an economic point of view.”    (Id.).

Noting that the decision to be reached in the Insurance Department case addressed “the somewhat narrow question” as to “whether, as to these Grievants, based on the record evidence herein, the State acted out of ‘economic necessity’ when they were laid off,” this Arbitrator analyzed the reasons advanced by the State for the layoffs.    (Id., 15)(emphasis in original).  Specifically,  after observing that the State claimed that the layoffs “resulted in direct savings to the Domestic Insurance Industry,” I found that I was “unable to accept the State’s argument that ‘savings’ realized by the Domestic Insurance Industry can serve as the basis of “economic necessity.’”  (Id.).  This Arbitrator then observed that “‘economic necessity’ the State needs to establish must be found in the fiscal condition of the State.”    (Id., 16).  I then identified what he considered a “significant hurdle the State faces” in the form of the “statutory scheme” calling for the insurance industry in Connecticut to fund “actual expenditures” and “the cost of fringe benefits” in the Insurance Department.    (Id., 16-17).

Accordingly, this Arbitrator observed that “to establish ‘economic necessity,’ the State must produce credible evidence that, notwithstanding the statutory obligations visited on the Domestic Insurance Company and individual companies, it essentially had no choice, as a matter of ‘economic necessity,’ but to layoff Grievants.”   (Id., 17).  I further  found that the State had not established “economic necessity,” as follows:

The record in this proceeding does not disclose the existence of credible evidence adduced by the State that addresses how the Grievants’ layoffs were justified by “economic necessity” in view of the above statutory scheme.  Instead, the State’s proof was essentially limited to calculations performed by State witness Fiore ... and Mr. Fiore’s interpretation of the calculations.  This evidence indicated that the Insurance Fund was a fund included under the spending cap, that there were historical deficiencies between fiscal years 1999 and 2003 regarding the spending cap, “current services gap” as of January 2003, and annual budget growth rates between fiscal years 1999 and 2003, together with estimates for fiscal years 2004 and 2005. ... The evidence brought forth by the State does not provide this Arbitrator with any significant basis to conclude that the Grievants’ layoffs were justified by “economic necessity.”  The State’s proof, in other words, did not explain how the constraints of the spending cap and the very understandable need of the State to control spending left it no other choice but to layoff these Grievants in the Agency, given the statutory obligations visited on the Domestic Insurance Industry.  (Id., 17-18).

A careful review of the above arbitration Decisions on the subject of layoffs form a historical basis for review and further forms the analytical basis for the following significant points and conclusions by this Arbitrator.  First and foremost, the State has a substantial managerial right to determine the appropriate size of its workforce and to engage in layoffs, including the elimination of classifications as part of the layoff process.  The State’s exercise of this right is generally not subject to arbitral review except when the Union has “presented facts preliminarily” that have “raised a question about the motive for the layoffs.”  When the Union is able to present evidence “suggesting that the layoff[s] at issue” were “effected for a reason other than economic necessity,” then the layoffs are subject to an arbitral review in which the State has the burden of establishing “economic necessity.”  Where the State seeks to establish “economic necessity,” the State must show that it acted out of genuine “economic necessity” and not simply as a matter of economic prudence.  

All of the prior arbitration decisions must be given weight in reviewing and determining the outcome of the instant grievances.  In fact, even more to the point, it is submitted that these findings and conclusions form the substantive basis for this Arbitrator to address the merits of the instant grievances.  

As to the industry-funded Agencies, which in this proceeding are the Department of Banking, the Department of Public Utility Control, Office of Consumer Council, and  the Workers’ Compensation Commission, the Arbitrator would note that the Insurance Department Award on arbitrability applies with equal force to this case such that the Union has met its threshold burden of having “presented facts preliminarily” that have “raised a question about the motive for the layoff.”  Accordingly, as to the layoffs in these Agencies, the essential question becomes whether the State had met its burden of establishing “economic necessity” in light of the holding in the Insurance Department case.  

The Arbitrator notes that the record before him in the Insurance Department case contained “evidence [that] indicated that the Insurance Fund was a fund included under the spending cap, that there were historical deficiencies between fiscal years 1999 and 2003 regarding the spending cap, ‘current services gap’ as of January, 2003, and annual budget growth rates between fiscal years 1999 and 2003, together with estimates for fiscal years 2004 and 2005.”  (State Exhibit 6, 17).  The record in the instant case also contains essentially the same evidence.  It is true that the State, via the testimony of Secretary Ryan, has sought to offer justifications not offered in the Insurance Department case for the layoffs in the industry-funded Agencies.  Nevertheless, the Arbitrator would note that these alternative justifications are based on the same basic  facts reflected in the evidence in the Insurance Department case.  Put differently, the State offers alternative explanations to justify “economic necessity” on a factual record that is not different in any substantive way from the factual record in the Insurance Department case.  

The new explanations offered for “economic necessity” by the State in this proceeding as they pertain to the industry-funded Agencies center on the State’s need to “tighten its belt” by reducing spending.  This explanation then focuses on spending of monies in the general fund and the fact that one way to reduce spending in this area was to layoff employees in Agencies that fall within the general fund.  Because the industry-funded Agencies fall within the general fund, the State reasons that it can place the employees of the industry-funded Agencies in the same pool of employees of other Agencies falling in the general fund as possible targets of layoffs to accomplish the reduction in spending.  Further, the State, as seen in the testimony of Secretary Ryan, is then able to claim that there is a need to prioritize services provided by the general fund Agencies and, based upon this prioritization, engage in layoffs that include employees in the industry-funded Agencies.

This Arbitrator’s close and careful consideration of the State’s position and all record evidence compels the conclusion that the State’s position as to the industry-funded Agencies is flawed and cannot be accepted herein.  Specifically, the State’s explanation as set forth by Secretary Ryan in his testimony does not take into account the critical fact upon which this Arbitrator relied in the Insurance Department case that the wages and the fringe benefits of the employees in the industry-funded Agencies, in effect, are fully paid by the industries served by the Agencies.  This observation in turn reflects an irrefutable fact that the layoff of any A & R employee in an industry-funded Agency does not save the State any money given the fact that the salary and fringe benefits of that employee are not ultimately paid by the State.  This fact cannot simply be blinked away by the Arbitrator, nor has it been sufficiently addressed by the State to allow this Arbitrator to distinguish the record in the instant case from the record in the earlier Insurance Department case to reach the conclusion that the layoff of the employees in the industry-funded Agencies was justified by “economic necessity.” 

Accordingly, the Arbitrator reaches the same conclusion that he reached in the Insurance Department case, namely, that the State violated the P-5 Contract as to laid off employees in the industry-funded Agencies.  The Arbitrator also adopts the remedy in that case that provided that the employees “should forthwith be reinstated to the positions they occupied at the time of layoffs and made whole for all lost pay and benefits.”  The Arbitrator also provided in the Insurance Department case, and provides herein, that “[i]n calculating the ‘make whole’ portion of the remedy, the State had the right to deduct from back pay due the Grievants [in the industry-funded Agencies] any amount of monies earned by the Grievants between the time of the layoffs and the date of their reinstatement, or monies received as unemployment compensation by the Grievants.”  Finally, as to the Grievants in the industry-funded Agencies, the Arbitrator, as he did in the Insurance Department case, “expressly retains jurisdiction of this proceeding solely for the purpose of resolving any and all disputes that may arise regarding the implementation of the Remedy provided herein.”  (State Exhibit 6, 19).

Left for decision is this Arbitrator’s analysis of Grievants in the other Agencies.  As noted above, the Arbitrator finds that the State’s elimination of the classifications is a proper exercise of its managerial rights when making layoffs and that the Union’s challenge to the classification eliminations is to be measured by the same standard as are the layoffs.  As also noted above, the initial question in assessing the viability of the Union’s challenge is whether the Union has set forth an evidentiary basis that the asserted justification of “economic necessity” proffered by the State was pre-textual.  In other words, the Arbitrator must determine if an evidentiary basis can be found that reasonably creates a question as to whether the layoffs in the Agencies not industry-funded were due to any improper reason or motive.  At this juncture, the Arbitrator emphasizes, as set forth above, that the State has a management right to make its determination of the appropriate size of the workforce and to make layoffs because of “economic necessity,” which layoffs can include classification eliminations.  Further, the Arbitrator emphasizes that the record evidence reflects a genuine fiscal crisis the State was experiencing when it made its challenged decision.  Further, the Arbitrator finds that the record contains no credible evidence that the P-5 Union or any of its members was targeted for layoff by the State for reasons other than “economic necessity.” 

In the prior arbitral Decisions where this Arbitrator found that the Union had met its threshold obligation so as to render the State’s “economic necessity” justification subject to arbitral review, the Union produced evidence of possible discrimination, as in the Olgin case, or evidence that suggested the State’s proffered “economic necessity” justification on its face was irrational (Insurance Department).  The record herein, as to the Agencies that are not industry-funded, basically reflects the Union’s challenge to the way the State responded to what this Arbitrator has found to be a genuine fiscal crisis.  In other words, the Union’s challenges regarding the Agencies that are not industry-funded essentially question the wisdom of the State’s response to this genuine fiscal crisis.  The essence of managerial rights is that managerial decisions should be accepted by a neutral, who should not substitute his judgment for that of the employer’s judgment, provided the decisions are reasonable and made in good faith.  Hence, the Arbitrator finds that the Union’s proof does not rise to the level that requires an arbitral review of the layoffs and classification eliminations in the Agencies that were not industry-funded.  The record contains insufficient evidence, as to the Agencies that are not industry-funded, that raises the question that the “economic necessity” of the State was pre-textual.

Accordingly, based on the foregoing, I find and make the following:


AWARD
1.  
In response to the State’s claims that various grievances are not arbitrable, the Arbitrator finds as follows:

a.  The March 13, 2003 grievance (Joint Exhibit 2B) is arbitrable.

b.  The Military Department grievances are not arbitrable.

c.  The Office of the Treasurer grievance (Carl Thiesfield) is not arbitrable.

2.  
The State violated  Article 13 of the P-5 Contract when it determined in 2003 that an economic necessity existed for layoffs of employees in the “industry-funded Agencies) ie., Department of Banking, Department of Public Utility Control, Office of Consumer Council and the Workers’ Compensation Commission.

As Remedy, Grievants in the industry-funded Agencies should be forthwith reinstated to their positions that were occupied at the time of layoffs and made whole for all lost pay and benefits.  In calculating the Remedy, the State has the right to deduct from back pay due any amount of monies Grievant has earned between the time of the layoffs and the date of their reinstatement or monies received as unemployment compensation.  This Arbitrator will expressly retain jurisdiction of this proceeding for the sole purpose of resolving any and all disputes that may arise concerning the implementation of the Remedy provided herein.

3.  
The grievances are sustained only to the extent indicated.  In all other respects, the instant grievances are denied.

STATE OF NEW YORK  )

COUNTY OF ALBANY    )   ss:

I, Jeffrey M. Selchick, do hereby affirm upon my oath as Arbitrator that I am the individual described herein and who executed this Instrument, which is my Award.

 ____________________________              
        




  JEFFREY M. SELCHICK, ESQ.

     
              ARBITRATOR

DATED:  April 26, 2006

      Albany, New York


�The State claims that the “Other Funds” savings were later used in a calculation of the amount of savings in relation to the “$150 million target.”


2.  The Arbitrator also recognizes the State’s contention that the grievances are not arbitrable by virtue of Article 15, Section Ten (b)(2) (“the decision to make a layoff and non-disciplinary termination of employees” is not subject to the “grievance procedure or arbitration.”).  Nevertheless, in earlier decisions several arbitrators, including this Arbitrator (See A & R Employees Union and State of Connecticut (Olgin), OLR Case No. 16-2570, (1994) have found grievances challenging layoff decisions to be arbitrable in certain limited instances.  These decisions, in effect, require the Union to make a preliminary showing to establish arbitrability.  Thus, these decisions involve, as do most questions of substantive arbitrability, a consideration of the merits of the grievance.  As a result, this Arbitrator will consider the State’s substantive arbitrability claims based on Article 15, Section Ten (b)(2) in his consideration of the merits of the grievances.





